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1. Introduction
The principle of subordination characteristic to labor relations engenders
development of law protecting an employee and correspondingly, formation of labor law as an independent direction of private law. Labor relations have been regulated in Georgia by the existing Labor Code of Georgia
since 2006, whereas relations that are not envisaged by the Code are regulated by the Civil Code provisions. Special laws (e.g. law on labor unions)
are rare.
Applicable legal norms or their content for regulating individual issues are
identified in relation with court’s judgments. Furthermore, international
obligations undertaken by Georgia also have a significant impact on legal
regulation of labor relations.

Furthermore, for the purpose of legal clarity, statutory regulation of specific issues should be deemed expedient even if adequate interpretation
of the applicable norms leads court to analogous outcome. Adequate interpretation of a norm means determination of its essence and aim on the
basis of values of the Constitution of Georgia, obligations undertaken by
international agreements and in general, on the spirit of the labor law as
the law protecting an employee. Otherwise, it may not be assumed that in
the process of formation of individual legal norms, lawmakers may have
been guided by the objective of regulating labor relations in contradiction
with the Constitution, international agreements or spirit of the labor law.

Correspondingly, aims of some of the legal amendments discussed below
could have been reached by adequate interpretation by court. However, it
should be considered that court may lack sufficient normative grounds for
introducing individual rules of conduct. Therefore, below we offer brief
overview of problematic issues and examples of adequate regulation.
2. Labor Law and Labor Agreements

Based on the spirit of the law protecting an employee, relations envisaged
by law may be modified by means of labor agreements for the sole purpose
of benefitting of an employee.

Separation of labor relations from legal relations with other obligation
derives rarely from a labor agreement1 or a notion of an employee2, and
frequently from specifics of labor law in general and therefore, the scope of
1
Article 319 of obligatory law (Obligationenrecht, OR) of part 5 of the Civil Code of Switzerland;
2

Para. 1 of Article 1 of the Spanish Employment Law (Estatuto de los Trabajadores, ET).
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applicable normative act. Article 2 of the Labor Code of Georgia provides
definition of labor relations established on the basis of a labor agreement
and is differentiated from other contractual relations by means of central
notions of labor law - an employer and most of all, of an employee (Article
3 of the Code).
It is expedient that the Labor Code envisages legal outcome of a labor
agreement deteriorating conditions laid out by an act regulating labor relations (including by international agreements) or by a collective agreement– in the form of annulment of corresponding conditions of an agreement; more specifically, the following formulation of a norm may apply:

„Any condition of a labor contract that deteriorates condition of an employee in comparison with conditions envisaged by a normative act regulating labor relations or by a collective agreement shall be void.“3
Such stipulation protects employee’s interests and ensures that provisions
of a collective agreement take precedence over an individual agreement.
Although Article 54 of the Civil Code of Georgia stipulates that any agreement that contradicts legal procedures and prohibitions, this exact formulation should be reflected in the Labor Code for the purpose of highlighting
interests of an employee. Furthermore, under the offered formulation a
provision in a labor contract will be considered void, inter alia, when it
deteriorates conditions of an employee in comparison with conditions of a
collective agreement. It will ensure standard of protection higher than the
one contained in Article 54 of the Civil Code.

This is how the law on Labor Agreements dated 1920 interprets the principle of contractual freedom: under Article 14 in Chapter IV of the law, „every condition of a labor contract depends on agreement reached between
the parties“, However, „a condition contradicting the rules of morality, ... as
well as a condition that deteriorates conditions of an laborer in an industry in comparison with national regulations and laws protecting labor will
not be considered valid. “
3. Pre-contractual Relations

a) Information about employment opportunity
Among the applications submitted to the office of the Public Defender of
Georgia since January 1, 2007, violation of labor rights is one of the most
3

Compare: Article 23 of the Labor Code of the Republic of Belarus.
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problematic issues4, which includes, inter alia, difficulties that individuals
face for occupying concrete vacant positions.

Law does not regulate vacancy announcement, which produces a threat
of unequal treatment of employment seekers. Absence of specific criteria
for occupying a given position allows an employer to make a subjective
and frequently a discriminatory decision. In case of a dispute between a
candidate and an employer over the fact of discrimination, it is rather difficult to establish the fact of discrimination due to absence of vacancy requirements. Hence, compulsory information to be contained by a vacancy
announcement should be determined:
“When making an announcement about a vacant position both in public
and within an organization, an employer shall include name of the vacant
position, essence, location, starting date and requirements to be fulfilled
by a candidate in the announcement. The employer shall also indicate a
place and term for admitting applications”.
b) Requirements regarding interview questions

It is expedient to determine frames of interview questions, in order to prevent unequal treatment of employment seekers and limit employer’s opportunity to reject a candidate based on asking a discriminatory question.
During pre-contractual relations, an employer should have the right to ask
an employment seeker only the questions pertinent to occupying the position. Para 1 of Article 5 of the Labor Code allows for such interpretation if
broadly applied. However, the noted issue should be thoroughly regulated
by the Labor Code norms.
Therefore, category of permissible questions should be determined; for
instance,
“Questions about health and pregnancy shall be allowed only if pregnant
women or people with certain illness are prohibited from performing the
work”.

“Questions about prior conviction or criminal prosecution shall be allowed
if they are incompatible with work to be performed”.

Restrictions to ask questions about religious beliefs, labor union affiliation
or political beliefs should be specified.
The right of an employer to ask questions during a pre-contractual stage is
directly linked with the frames of obtaining information about a candidate
4

Human Rights in Georgia, report of Public Defender of Georgia, 2007, 16.
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by an employer. The procedure of verifying compatibility of an employment seeker to the vacant position should be transparent and laid out by
the Labor Code, for instance:

“An employer shall be authorized to establish verification of compatibility
of candidate’s health with the work to be performed as a requirement for
concluding a labor agreement, and to choose a medical facility in agreement with the candidate. In such cases, an employer should only be informed about whether health of a candidate corresponds to the work to
be performed”.
“When determining compatibility of candidate’s factual qualification with
the work to be performed, only the circumstances that are objectively necessary shall be examined and examination shall be carried out without
violating candidate’s dignity”.
c) Preferential treatment of certain individuals

With regard to pre-contractual discrimination, cases where promotion of
employment of certain individuals is a priority for the state should be considered and addressed. Both March 26, 2010 law on Gender Equality and
Article 21 of the June 14, 1995 law on Social Protection of Persons with
Disabilities should be taken into account.

The decree issued by the Government of Georgia in 2007 (ordinance of
the Government of Georgia N47, dated February 2, 2007 on adoption of
the State Strategy for Internally Displaced Persons) approved the State
Strategy toward Internally Displaced Persons. The Preamble of the Strategy stipulates one of its key goals - support decent living conditions for the
displaced population and their participation in society, integration. The
Decree notes that for IDPs’ integration, implementation of additional activities which consider their specific problems are required; and, if needed, positive discrimination within the frameworks of the state programs,
before the goals of the Strategy are achieved.

The Discrimination (Employment and Occupation) Convention adopted
on June 4, 1958, prohibits discrimination; however, it also clarifies cases
where preferential treatment of individuals is not considered as discrimination. Under para. 2 of Article 5 of the Convention, “special measures designed to meet the particular requirements of persons who, for reasons
such as sex, age, disablement, family responsibilities or social or cultural
status, are generally recognized to require special protection or assistance,
shall not be deemed to be discrimination”. The Convention was ratified by
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Georgia in 19955. Each member-state undertook to declare and pursue a
national policy designed to promote, by methods appropriate to national
conditions and practice, equality of opportunity and treatment in respect
of employment and occupation, with a view to eliminating any discrimination in respect thereof.6
d) Prohibition of Discrimination in Pre-contractual Relations

The Labor Code of Georgia does not expressly provide for prohibition of
discrimination in pre-contractual relations; however, under Article 2 of
the Code, discrimination is prohibited in labor relations. Under para. 1 of
Article 1 of the Labor Code, the Code regulates “labor relations and consequential relations”. Pre-contractual relations should be deemed as consequential relations and prohibition of discrimination should apply to it.
Formulation should be further specified and discrimination in pre-contractual relations should be expressly prohibited. 7

4. Burden of Proof

The Labor Code of Georgia does not regulate burden of proof in case of
a dispute over discrimination. According to the Civil Procedure Code, a
party itself should prove circumstances that serve as the basis of its claim;
furthermore, it should submit evidence that substantiate its claim (Article
102 of the Civil Procedure Code). This rule should not apply to a dispute
between an employee and an employer over an alleged fact of discrimination, as it is difficult and often impossible for an employer to obtain evidence that would substantiate his claim.8
5
6

Resolution of the Parliament of Georgia, dated May 4, 1995;

Article 2 of the The Discrimination (Employment and Occupation) Convention;

A relevant example among Post-soviet countries is the Republic of Kazakhstan - Article
25 of the Labor Code of the Republic of Kazakhstan, dated 2008;

7

See ILO Convention N158 (4, 9 II a), which has not been ratified by the Parliament of
Georgia, as well as the EU Directive 97/80. Also compare: according to the contents of
paragraph 22 of the Law of the Federation of Germany on Equal Treatment, in cases of
dispute if a party substantiates suspicion about alleged discrimination, burden to prove
that there has not been a violation of norms protecting against discrimination falls on
the other party. It makes it easier for an alleged victim of discrimination to apply to court
and simplifies substantiate of claim. Compare: Kereselidze, Tatia, Legal Outcomes of Discriminatory Question Asked by an Employer to a Candidate prior to conclusion of a Labor Contract, Labor Law, compilation of articles, 2011, p. 226, as well as Sturua, Nata,
Damage Compensation for Violating Pre-Contractual Obligations in Labor Law, 2011, p. 255.
8

9
In this regard, judgment of the Supreme Court of Georgia N 519-493-2011,
dated June 24, 2011, rightfully states that burden of proof in cases of alleged discrimination should fall on employer.

According to the Georgian law, decisions of court are not legally binding
and it may not be considered as a compulsory source of law. Under Article
83 of the Civil Procedure Code, a party is authorized to submit court’s decision on similar case; however, it will not be considered as binding and
further decision of court may resolve the dispute differently. In order to
avoid similar controversial practice, the noted practice should be reflected
by law.
Correspondingly, the Georgian law should expressly stipulate that

“In labor disputes over alleged discrimination, burden of proof shall fall
on an employer”.
5. Restriction of the Right to Give Instructions

Labor relations are established on the basis of a labor agreement. Labor
agreement is a special type of a binding agreement and it differs from
other similar agreements by the fact that its conclusion changes the principle of equality of parties – an employee falls within the sphere of an employer’s influence and becomes dependent on his instructions.9 Article 11
of the Labor Code of Georgia provides for the right of an employer to give
instructions.10

The way work has to be performed by an employer is mostly determined
unilaterally by an employer, by means of his right to give instructions. Subordination obligates an employee to follow instructions of an employer as
well as special regulations within the organization.

Correspondingly, the right of an employer to give instructions should be
considerably restricted; otherwise, an employer has an opportunity to
abuse his right to give instructions and change essential conditions of labor relations unilaterally, by disregarding employee’s interests.

In order to restrict frames of the right to give instructions, Labor Code
should determine essential conditions of labor agreement. It is particu-

9
Adeishvili, Leonide/Kereselidze Davit, Draft of the Labor Code of Georgia and Some of the
Basic Principles of Labor Law of Countries of Continental Europe, Overview of Georgian
Law, 6, #1, 2003, p. 10;

10
Compare: for instance, para. 1, Article 321d of Obligatory Law of Civil Code of
Switzerland, Weisungen, direzione Article 2094 of the Civil Code of Italy, Weisungsrecht,
BAG NJW 1996, 1770 in Germany.

10
larly important in relation to Article 11 of the Labor Code stipulating that
terms of labor contract can be changed without employee’s consent, except for the cases when two or more conditions are changed.
These are the following essential conditions of a labor contract:
a) Start of work and duration of labor relations;
b) Place of work;

c) Position and type of work to be performed;

d) Amount of remuneration and procedure of payment;
e) Duration of paid leave.”11

6. Internal Regulations of Labor
Under para. 5 of Article 6 of the Labor Code of Georgia, labor contract can
specify that internal regulations will be covered in the contract. In this
case, prior to signing a labor contract, an employer shall familiarize an
employee with all internal regulations and afterwards, with any changes
made to these regulations.
The norm fails to clarify procedures necessary for making changes to internal labor regulations. More specifically, whether individual modification of regulations may apply to an employee if he is aware of the modification but does not agree to it.

Clearly, an employee should have a meaningful opportunity to familiarize
himself with all regulations within the organization before concluding a
contract. For instance, Dutch law provides for special rules, the so-called
regulations (reglementen) that in substance are similar to internal regulations of labor in Soviet or Post-Soviet laws and since 2000 they have significantly restricted an employer’s right to unilaterally modify provisions
of such internal regulations (Article 7:613 of NBW).12

In cases of modification of internal regulations after conclusion of a labor
contract with an employee, the procedure envisaged by Article 11 of the
Labor Code should apply to the contract to the full extent. More specifically, modification to the internal regulations should be considered as essential and agreed with an employee if it changes any significant condition
11

Compare: Article 19 of the Labour Code of the Republic of Belarus;

In compliance with Article 69 of the Labor Code of the Republic of Kazakhstan, internal
regulations of labor are approved solely on the basis of agreement with representatives
of employees.
12
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of the contract or if two or more insignificant conditions are changed. In
similar cases, it should be expressly defined that mutual agreement of the
parties is required.

In order to avoid obscurity, last sentence in para. 5 of Article 6 of the Labor
Code of Georgia should be formulated as follows:
„An employee shall be notified of any changes made to internal regulations
following conclusion of a labor contract with an employee. Consent of an
employee shall be mandatory if modifications have an essential impact on
the labor contract (or if two or more conditions of the contract are modified)”.

7. Conclusion of Labor Contract for the Period of
Probation

In certain cases conclusion of labor contracts for trial period should be
restricted, for instance, in cases of employment of juveniles, employers recruited by means of a competition or selection. The same rule may also
apply to persons with disabilities.13

The purpose of introducing restrictions on conclusion of labor contracts
for trial period in cases of employment of juveniles and persons with disabilities is to promote employment of these individuals and grant certain
benefits to them, which is reinforced, inter alia, by the Convention Discrimination (Employment and Occupation) Convention adopted on June
4, 1958.

Trial period is inexpedient for employers recruited by means of a competition or selection as the process of competition and selection allows an
employer to examine competence of an employee or his suitability for the
vacant position.
8. Fulfillment of Work

The Labor Code of Georgia does not envisage an obligation of loyalty of an
employee but rather, it is implied in the obligation of diligence of parties
envisaged in Article 316 of the Civil Code of Georgia. Labor law protects interests of an employee; however, an employee itself has certain obligations
towards an employer. As labor relations are based on extraordinary trust,
for ensuring meaningful mutual trust and creating healthy environment

13
Compare: Article 28 of the Labor Code of the Republic of Belarus, as well as para. 5 of
Article 36 of the Labor Code of Kazakhstan.
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in labor relations, the Labor Code of Georgia should contain the following
obligations:
“1. An employee shall protect interests of an employer in proportion to the
level of his responsibility.

2. An employee shall not perform any work for the benefit of a competitor,
including after business hours.

3. Labor contract may envisage an obligation of an employee to protect
commercial secret of an employer. He shall not release information that he
has received from an employer or other employee, whose conveyance to
the third party may harm interests of the organization.
4. Obligation of loyalty may apply to pre-contractual and post-contractual
relations as well.”
9. Remuneration of Unused Holiday

The Labor Code of Georgia does not regulate the issue of Remuneration of
Unused Holiday in case of termination of labor relations with an employee
before the latter has taken due annual holiday.

Different approaches were evident in court practice. With its March 26,
2010 judgment Nas-836-1122-09, Supreme Court of Georgia clarified that
the June 24, 1936 Convention of ILO on Holidays with Pay Convention
applies to the disputes over unused annual holiday (the Convention was
ratified under the February 22, 1995 resolution) if the impugned case falls
within the scope of Article 1 of the Convention.14 Under Article 6 of the

14
This Convention applies to all persons employed in any of the following undertakings
or establishments, whether public or private:
(a) undertakings in which articles are manufactured, altered, cleaned, repaired, ornamented, finished, adapted for sale, broken up or demolished, or in which materials
are transformed, including undertakings engaged in shipbuilding or in the generation, transformation or transmission of electricity or motive power of any kind;
(b) undertakings engaged wholly or mainly in the construction, reconstruction, maintenance, repair, alteration or demolition of any one or more of the following: buildings,
railways, tramways, airports, harbours, docks, piers, works of protection against
floods or coast erosion, canals, works for the purpose of inland, maritime or aerial navigation, roads, tunnels, bridges, viaducts, sewers, drains, wells, irrigation or
drainage works, telecommunication installations, works for the production or distribution of electricity or gas, pipe-lines, waterworks, and undertakings engaged in
other similar work or in the preparation for or laying the foundation of any such
work or structure;
(c) undertakings engaged in the transport of passengers or goods by road, rail, inland
waterway or air, including the handling of goods at docks, quays, wharves, ware-

13
Convention, a person dismissed for a reason imputable to the employer
before he has taken a holiday due to him shall receive in respect of every
day of holiday due to him in virtue of this Convention the remuneration
provided for in Article 3 of the Convention. Under Article 3 of the Convention, remuneration is calculated in a manner which shall be prescribed by
national laws and/or regulations envisaged in a collective agreement.15
Therefore, the Labor Code of Georgia should regulate issues related to unused annual holidays (procedures and terms for remuneration, as well as
exceptional cases allowed by the Convention where obligation to remunerate may not apply). More specifically, the Labor Code should include
a provision stipulating that person dismissed due to termination of the
labor contract before he has taken due holiday shall receive pecuniary remuneration for unused days of holiday with the amount in proportion to
his salary.
10. Additional Compensation

Under paragraph 4, Article 17 of the Labor Code of Georgia, “conditions
of overtime work shall be defined by mutual agreement of the parties”.
Therefore, an employer is not obligated to offer additional compensation
for overtime work, which leaves room for abusing the norm as well as the

houses or airports;
(d) mines, quarries and other works for the extraction of minerals from the earth;
(e) commercial or trading establishments, including postal and telecommunication services;
(f) establishments and administrative services in which the persons employed are
mainly engaged in clerical work;
(g) newspaper undertakings;
(h) establishments for the treatment and care of the sick, infirm, destitute or mentally
unfit;
(i) hotels, restaurants, boarding-houses, clubs, cafés and other refreshment houses;
(j) theatres and places of public amusement;
(k) mixed commercial and industrial establishments not falling wholly within any of the
foregoing categories;

15
See a different controversial interpretation in judgment Nas-772-987-08, dated March
31, 2009, here the city court clarified that “labor law does not obligate an employer to
cite grounds for terminating a labor contract but rather, granted an employer with the
right to make a decision about termination of a labor contract any time, in every individual case, at his discretion. Furthermore, under the judgment N680-1010-07 dated April
2, 2008, Article 30 of the Constitution of Georgia was interpreted in a way that the right
to free entrepreneurship means, inter alia, right of an employer to conclude or terminate
a labor contract with an employee at his discretion.

14
interests of an employee. As minimum, obligation to offer a day off in return should be envisaged.

The Labor Code of Georgia does not regulate the principle of determining
remuneration for overtime work and heavy work or working under harmful conditions, which contradicts principles introduced by both international labor law and labor laws of Post-Soviet countries.

The following norms should be regulated by the Labor Code of Georgia:
compensation for heavy work and working under harmful conditions or in
severe natural and climate conditions should be at least twenty per cent of
the wage rate established for the employee.16
“Compensation for overtime work shall be at least one and a half of an
hourly wage rate of an employee”.17
“Work performed on public holidays and days off at the request of an employer shall be double the amount of salary”.18

“Every hour of work performed during nighttime shall be compensated by
at least 20 percent of hourly wage rate“.19

“The parties may agree to compensate overtime work or working on days
off in the amount of a regular wage rate, by giving days off during a month
in return”.

The Labor Code should provide for a general procedure for remunerating business travel expenses. More specifically, an employee on a business
travel should be compensated for all relevant expanses for the whole period of the business travel.20
11. Salary Deduction

Generally, salary deduction is a leverage that an employer is free to resort
to under the existing Labor Code. Employer’s freedom to resort to salary

With regard to remuneration at a different increased rate, compare Article 62 of the
Labor Code of the Republic of Belarus;
16

17
18

Compare: Article 127 of the Code of Labor Laws of the Republic of Kazakhstan;
Compare: Article 128 of the Code of Labor Laws of the Republic of Kazakhstan;

Under Article 69 of the Labor Code of the Republic of Belarus, overtime work should be
compensated with twice the amount of wage, and with at least one and a half times the
amount of wage under Article 129 of the Labor Code of Kazakhstan;
19

20
Compare: Ordinance of the Minister of Finance of Georgia 220, dated April 5, 2005,
Tbilisi concerning norms for paying business travel expanses to employees.
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deduction should be restricted to avoid use of the noted right to the disadvantage of employees. Cases or procedures when use of the noted right
will not threaten minimum wage of an employee should be determined.
Otherwise, there is a chance of abusing essence of labor relations as paid
relations.
The Labor Code of Georgia should envisage the following:

“Decreasing or deducting remuneration order shall be prohibited, except
for cases expressly prescribed by law”;
“An employer has the right to deduct from employee’s labor remuneration

a) the surplus amount paid to an employer as an advance salary payment
or due to an error in bookkeeping;

b) part of the advance payment for a business travel, relocation to other
workplace or for office supplies;
c) remuneration for due days of holiday paid in advance to employee, in
cases of termination of labor contract;

d) compensation for damages inflicted to property of an undertaking intentionally or by gross negligence.

12. Weekly and Overtime Working Time Limits

The trend of gradually decreasing maximum amount of weekly working
hours is evident in countries of continental Europe. In this regard, the first
step was made in France in 1919 when the Law on 48-hour working week
was adopted, while under June 13, 1998 law that came into force on January 1, 2000 (for small businesses on January 1, 2002) 35-hour working
week was established.
Overtime work is allowed to a certain extent. Furthermore, following the
transitional period envisaged by the EU Directive 2000/34, weekly working time limit together with overtime work should not exceed 48 hours.21
In such cases, overtime working hours should be compensated with one
and a half of an hourly wage rate, while work performed on holidays or
on day offs should be compensated with double the amount of an hourly
wage rate, or with corresponding amount of hours. Work during nighttime
should be additionally compensated with at least 20% of hourly wage
rate.22
21
22

The EU Directive 2003/88, Article 6 b;

See Article 70 of the Labor Code of the Republic of Belarus.
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The Labor Code of Georgia should include the following provisions:

“1. A specific working time determined by an employer, when an employee
performs his labor obligations should not exceed 40 hours per week.23 The
working time does not include a break”.
2. In case of a five-day working week, duration of work time per day should
not exceed 8 hours, and in case of a six-day working week, duration of
work time per day should not exceed 7 hours.
3. Working time for juveniles between the ages of 16 and 18 and for an
employee performing heavy work or working under harmful or dangerous
conditions should not exceed 36 hours per week.

4. Working time for juvenile between the ages of 16 and 18 and particularly, for an employee working under harmful conditions should not exceed
24 hours per week.” 24

Furthermore, it is expedient to envisage the following limitations for overtime work:

“Overtime work shall be allowed with consent of an employer and its duration should not exceed 9 hours per week, and 150 hours every 6 months”;25
“Overtime work shall be prohibited for anyone less than 18 years of age”26.

Duration of everyday work at night (from 22:00 to 06:00) is decreased
with one hour. The rule does not apply to employees working short hours
and in a continuously working organization.
Cases when a break is counted in working time should also be allowed –
additional breaks for feeding and taking care of a child, for instance.
13. Annual Holiday

Annual holiday amounts to 30 days in France and Spain, for instance, which
corresponds to a five-week minimum holiday requirement for employees
See Article 112 of the Labor Code of the Republic of Belarus, analogous regulation is
provided for by Article 82 of the Labor Code of the Republic of Kazakhstan;

23

24
Compare: Article 181 of the Labor Code of the Republic of Kazakhstan, Articles 114115 of the Labor Code of the Republic of Belarus provide for certain limitations on
restriction on limitatio nof work hours for juveniles and persons with disabilities, also
see para. 8 of the Law of Germany on Protecton of Labor of Juveniles;

Under Article 11 of the Labor Code of the Republic of Belarus, it shoudl not exceed 102
hours per year;

25

26

Para. 1.2 of Article 88 of the Labor Code of the Republic of Kazakhstan.
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working 6 days a week (Article 221.2 of the Labor Code of France, Article
38 of the Code on Labor Law of Spain). Minimum holiday in Netherlands
is calculated according to number of hours worked per week and is four
times more than the average hours worked, i.e. four weeks. Furthermore,
an employee should be given an opportunity to have a two-week uninterrupted holiday between the period from April 30 to October 1 (Article
7:634 and para. 3 of Article 7:638 of the Civil Code of Netherlands).

Under Article 21 of the Labor Code of Georgia, an employer is entitled to
a paid holiday with minimal duration of 24 calendar days per year. Under
para. 3 of the same Article, parties may agree on different terms and conditions of a holiday, if it does not deteriorate condition of an employee.
In broad interpretation of the provision, an employee may not give an
employee the right to an annual holiday with pay but rather, to compensate it with twice the amount of salary. Under the ILO’s Holidays with Pay
Convention, the noted condition is void.27 However, whether the limitation
should apply to cases where an employee willingly refuses to forgo such a
holiday and chooses to accept profitable offer of the employer instead, is
disputable.
Different regulation is not offered by the 1936 Convention on Annual Holidays with Pay either. The Convention underlines the right to annual leave
and prohibits exclusion of the noted right in advance by means of a labor
contract. Therefore, it is important that an employee’s right to paid leave
is not excluded (deprived) in advance; however, if he willingly refuses his
right to a leave (does not use the noted right), it is permissible within the
frames of freedom of will.
14. Freedom of Form of Contract and the Principle of
Interpretation in Favor of Employee

Under para. 1 of Article 6 of the Labor Code of Georgia, “a labor contract
shall be made in writing or verbally for a definite or indefinite period of
time, also with set terms for the fulfillment of the work”. Under Article 7 of
the Code, “unless otherwise provided by a labor contract, labor relations
start from the moment of actual performance of work by an employee”.
Correspondingly, freedom of form of contract applies to conclusion of la-

Compare: ILO Convention on Annual Holidays with Pay, ratified under the February
22, 1995 Resolutio nof the Parliament of Georgia. Under Article 4 of the Convention,
any agreement to relinquish the right to an annual holiday with pay, or to forgo such a
holiday, shall be void.

27
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bor agreement.28 However, under para. 4 of Article 6 of the Labor Code of
Georgia, “an employer is obliged to issue a letter of notification upon the
request of an employee indicating data about the job carried out by an employee, his remuneration and duration of a labor contract”. This provision
mirrors the approach introduced by contemporary labor law, including by
corresponding EU Directive,29 stipulating that for protection of rights of an
employee, an employer should provide written document certifying labor
relations that should contain information about starting date of labor relations, amount of remuneration, regular working time, job description,
workplace, terms submitting notice on termination of contract, duration
of holiday and amount of remuneration for paid leave.30

As the European Court of Justice interprets it,31 during a dispute any suspicions in absence of a written document should be interpreted in favor of
the employer.32 Correspondingly, in an event of employer’s failure to provide such certificate, an employer should take into account that the court
will determine content of the labor contract in favor of the employee’s interest.33

The noted principle should be reflected in provisions of the Labor Code of
Georgia: “during a dispute, when there is an oral contract, equivocal condition of the contract or any suspicion shall be interpreted in favor of an
employee”.

In certain cases, obligation to conclude written contract should also be
provided. For instance, for labor relations envisaged in Article 7:655of the
Civil Code of Netherlands, in addition to providing essential information
to employee in written form, it is also obligatory to observe written form,
including in agreements concerning penalties (Article 7:650 of the Civil
Code of Netherlands) or prohibition of competition (Article 7:650 of the
Civil Code of Netherlands). Under the Spanish law, written form is mandatory for agreements concerning practical work, performing work at home
and period of probation. In contrast, Article 2096 of the Civil Code of Italy

Compare: Article 10 of the Law on Labor Contract adopted by the Founding Assembly of
Georgia and the Government of the Republic, dated August 14, 1920;

28

29
91/533/EWG, also compare the Law of the Federation of Germany on Confirmation
(Nachweisgesetz der BRD, 20.07.1995) as well as the Great Britain‘s Employments Right
Act 1996, Part I, Art. 1;

30
Hümmerich/Boecken/Düwell, Anwaltkommentar, Arbeitsrecht, B. 2, 2007, Rn. 52;
Schaub, Günter, ArbeitsrechtsHandbuch, 9. Aufl., 2000, S. 227;
31
32
33

EuGH 04.12.1997, C 253/96;

Schaub, Günter, ArbeitsrechtsHandbuch, 9. Aufl., 2000, S. 228;

Hümmerich/Boecken/Düwell, Anwaltkommentar, Arbeitsrecht, B. 2, 2007, Rn. 54.
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mandates written form of agreement only in cases when labor contracts
are concluded for a period of probation.
15. Determining Duration of Labor Contract

The principle of freedom of agreement form can generally be found in labor law of countries of Continental Europe, however, with certain restrictions. For instance, presumption of concluding labor contracts for an indefinite period of time in France and Spain34 engenders necessity of written form for labor contracts concluded for definite period of time and for
compatible job.

Contracts concluded for definite period of time are terminated upon expiration of their term and correspondingly, an employee who has concluded
such contract is less protected. An employer may conclude short-term
agreements with an employee during long-term labor relations in order
to evade compliance with legal norms, procedures and restrictions for termination of agreement. It is particularly important to protect an employee
from such practice.35

Generally, labor contract should be concluded for an indefinite period of
time.36 Conclusion of contract for a definite period of time is allowed in
certain cases, limited by law. It is regulated corresponding lists laid out
in Articles 122-1-122-3-17 of the Labor Code of France, Article 15 of the
Labor Law of Spain, and para 14 of the Law on Compatible and Fixed-Term
Work of Germany that came into force in 2001 in Germany37.

Labor contracts concluded for a definite period of time are considered as
typical38 form of agreement, common in practice.39 Although labor contracts can be concluded for definite and indefinite periods of time, a labor
contract concluded for a definite period of time may not be considered as
34
See for instance, Spanish Sentence del Tribunal Supreme, Aranzadi, Repertorio de
Jurisprudencia, 1989, 454;

35
For no more than five years under para. 2 of Article 17 of the Labor Code of the Republic
of Belarus 2009; similar restrictions are also envisaged by para. 2 of Article 29 of the
Labor Code of the Republic of Kazakhstan, more specifically, in an event of extension of
the validity of an agreement concluded once, it is deemed as an agreement concluded for
an indefinite period of time;
36
37

See for example, Article 121-5 of the Labor Code of France;
German Teilzeit- und Befristungsgesetz;

Schliemann, Harald, Das Arbeitsrecht im BGB Kommentar, 2. Aufl., 2002, S. 164,
compare: EU Directive 1999/70/EG, allgemeine Erwägungen, Nr. 6;

38

39

Hümmerich/Boecken/Düwell, Anwaltkommentar, Arbeitsrecht, B. 2, 2007, Rn. 53.
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valid if by concluding a contract with definite period of time, an employer
seeks evasions of norms that apply to contracts concluded for a definite
period of time. This is always the case when an employer does not have
any objective grounds for concluding an agreement for a definite period
of time40.

The European Social Charter41, whose Contracting Parties accept as one of
their primary aims and responsibilities the achievement and maintenance
of as high and stable a level of employment as possible, envisages certain
restrictions on conclusion of labor contracts with definite period of time.
Similarly, imposition of tight restrictions on conclusion of labor contracts
with definite period of time and thus, avoiding an employer from abusing his discretion is considered as an important step for implementation
of EU social policy. Under the COE Directive agreement of 28 June 1999
concerning the framework agreement on fixed-term work42, social policy
should ensure improvement of labor conditions of those employed in EU,
including imposition of restrictions on agreements on fixed-term work.
The Directive reflects long-term uniform court practice with regard to restrictions on agreements on fixed-term work in EU countries. Conclusion
of agreements on fixed-term work is justified with the purpose of probationary period or with concrete substantiated circumstances.

Therefore, Under the EU Directive N99/70, the so-called chain labor contracts (even when the interval between them is one year) and agreements
on fixed-term work that do not justify the purpose of concluding agreements with a definite period of time, contradict founding treaties of EU and
labor right guaranteed by the European Convention on Human Rights.43

Paragraph 14 of the Law on Compatible and Fixed-Term Employment of
40
41

Schaub, Günter, ArbeitsrechtsHandbuch, 9. Aufl., 2000, S. 267;

Ratified under July 1, 2005 resolution of the Parliament of Georgia;

EU Directive 1999/70/EG (zu der EGB-UNICE-CEEP-Rahmenvereinbarung über
befristete Arbeitsverträge);
42

In this regard, it is interesting to examine the judgment of the European Court concerning a legislative amendment adopted in Greek law based on the EU Directive. Under the
noted amendment, an agreement concluded for more than two years or an agreement
extended for more than two times, if interval between the agreements is less than 20
days, shall be quallified as an agreement concluded for a definite period of time. The
ECHR deemed the noted regulation as incompatible with the EU Directive as the 20-day
interval does not rule out abuse of his dominant position by an employer under such
agreements. Such legal regulation may not be justified with the aim of the Directive, as
it allows for evasion of legal norms by an employer by formal termination of validity of
an agreement. Under the ECHR’s decision, the Directive was granted with the power of
direct applicability.
43
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Germany44, adopted in compliance with the noted Directive, agreements
on fixed-term employment can be concluded for the maximum period of
two years. Extension of agreement term for more than two times within
the noted period is prohibited.
Conclusion of an agreement for a fixed-term employment was regulated by
1973 Labor Code of Georgia, in force before 2006. Under para. 1b of Article
18 of the Code, conclusion of a labor contract for a definite period of time
was allowed for no more than 3 years.

Under para. 1 of Article 6 of the Labor Code of Georgia, a labor contract
can be concluded for a “for a definite or indefinite period of time, also with
set terms for the fulfillment of the work”. This formulation differs from
all other approaches of concluding a fixed-term agreement as it does not
determine any restrictions for conclusion of a labor contract for a definite
period of time.

Furthermore, any attempt of an employer of evasion of norms of labor
protecting law is illegal and therefore void based on Article 54 of the Civil
Code of Georgia as well.45 In order to promote a uniform practice with regard to agreements concluded for a fixed period of time, certain restrictions should be set out for protecting interests of employees:
“1. Labor contract shall be concluded for an indefinite period of time.

2. Conclusion of labor contract for a fixed period of time, but for no more
than 2 years, is allowed
a) for replacing an employee when labor relations with him have been
temporarily terminated;

b) for performing seasonal job;

c) for avoiding special circumstances (accidents) or for performing
works to ameliorate their outcomes;
d) for performing works when their duration is known in advance.46

3. Agreement concluded for a definite period of time whose validity ex44
TZbfG - Teilzeit- und Befristungsgesetz (in Kraft getreten am 01.01.2001 zuletzt
geändert durch Gesetz vom 19.04.2007), BGBl. I, S. 538;

45
Compare: similar approach to annulment in German law Däubler/Dorndorf, AGBKontrolle im Arbeitsrecht, 2004, Rn. 78;

Exceptions are also envisaged in Article 17 of the Labor Code of the Republic of
Belarus, Däubler, Wolfgang, das Arbeitsrecht, 1990, S. 849, Fixed-term Employees
(Prevention of Less Favorable Treatment) Regulation, 2002, Hümmerich/Boecken/Düwell,
Anwaltkommentar, Arbeitsrecht, B. 2, 2007, Rn. 54.
46
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ceeds 3 years total or has been extended for at least two times, shall be
deemed as an agreement concluded for an indefinite period of time.
16. Rights of an Employee in an event of Termination of
Labor Contract

Based on the essence of labor relations, an employee both personally and
economically is significantly depended on an employer, which triggers the
state’s authority and obligation to neutralize the threat of abusing the dependence by an employer. It is important to rightfully perceive and practice the institute of termination of labor contract in the legal aspect of labor relations.

In consideration of the noted principle, Articles 37 and 38 of the Labor
Code of Georgia stipulating that an employee has the right to terminate
a labor contract without any grounds and under any circumstances is
completely unjustified. The noted approach was evident in court practice
and labor relations throughout the years. In this regard, judgment Nas864-1150-09 delivered on April 28, 2010, should be deemed as a positive
step forward, as it clarified that relevant norms and preconditions of the
Civil Code apply to termination of labor contract. However, the noted issue
should be thoroughly regulated and reflected in the Labor Code of Georgia,
as judicial law is not legally binding for courts.47
a) General Grounds for Suspension of Contract

Under para. 1c of Article 37 of the Labor Code of Georgia, labor agreement
shall be suspended when one of the parties violates condition of the agreement; para. 1d of the same Article envisages suspension of labor agreement on the basis of its termination.
Lawmaker’s will with regard to para. 1c of Article 37 of the Code seems
unclear. Violation of an agreement condition by one of the parties may
produce the right to terminate an agreement (which in individual cases
depends on type, gravity and importance of violations). From the legal
point of view, it is inconceivable that violation of an agreement condition
by one party will “automatically” result in suspension of the agreement,
despite what the will of another party is (who the contract has been violated against).
Hence, it is inexpedient to regulate “grounds” laid out in paragraph 1c of

47

Compare: Chapter 4 of this document.
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Article 37 of the Labor Code of Georgia in the list of grounds for suspension of a labor agreement.

By differentiating between subparagraphs “c” and “d”, the lawmaker possibly differentiated termination of an agreement for violation of obligations48 from termination of agreement on other valid grounds. However,
the basis for suspension of agreement in both cases is termination of a
labor agreement under paragraph 1d of Article 37 of the Labor Code of
Georgia. Therefore, it is also inappropriate to include subparagraph “c” in
the list of grounds for termination of a labor agreement but rather, termination of an agreement for violation of conditions should be regulated by
Article 38 of the Labor Code of Georgia, as one of the alternative preconditions for termination of a labor agreement.
b) Warning

The Labor Code of Georgia does not envisage an obligation of warning in
contractual relations; however, the noted obligations is contained by Articles 405 and 399 of the Civil Code of Georgia, as a necessary measure
(preconditions) for the right of terminating an agreement be produced.49

Under para. 2 of Article 1 of the Labor Code of Georgia, “the issues related
to labor relations, that are not regulated by this Code or other special law,
shall be regulated by the norms of the Civil Code”. Hence, procedures envisaged in Articles 399 and 405 of the Civil Code of Georgia apply to labor
relations.
Under para. 2 of Article 399 of the Civil Code of Georgia, in an event of violation of obligation by either of the parties in a long-term contractual relations, the procedure envisaged in Article 405 of the Civil Code should apply
(judgment Nas-864-1150-09, dated April 28, 2009). A party of the agreement that violated an obligation should be given an additional time by the
other party for d for elimination of the deficiencies or be given a warning in consideration of the nature of specific violation. Generally, warning applies to labor relations, as long-term contractual relations due to the
fact that in consideration of specific nature of labor relations, curing the
contract breach by an employee frequently is not an option. For example,

48
Under para 4 of Article 38 of the Labor Code of Georgia, lawmaker absolved parties
from obligations envisaged in para. 2 and 3 of this Article - an employee from the
obligation to submit notice one month earlier and employee from an obligation to pay
one-month compensation to his employee;
49
Exceptions when warning/provision of additional time is not required are laid out in
para. 2 of Article 405 of Civil Code of Georgia.
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when an employee is late to work, provision of additional time for curing
the breach will make no difference. In such cases, giving a warning to an
employee is equal to providing additional time. If the warning turns out
to be ineffective, the party will be authorized to terminate the agreement.
Giving a warning to an employee by an employer aims at supporting a
debtor; more specifically, it aims to point out to an employee the circumstances that threaten continuation of relations. At the same time, purpose
of the warning is to point out possible legal outcomes of the circumstances. Generally, an employer is authorized to terminate an agreement only if
circumstances endangering continuation of relations are not eliminated
despite the warning.50

It should also be considered that the warning itself should be limited to
the frames of proportionality; more specifically, a warning issued for insignificant reasons will not be considered as valid and therefore, it will not
produce the right to terminate the agreement. Termination of agreement
based on such warning is unlawful and it does not produce any legal consequences.51
c) Prior Notice on Termination of Agreement

The obligation to provide prior notice on termination of agreement should
be separated from the prior notice on termination of agreement. Obligation to submit prior notice, which used to be regulated in the Code of Labor
Laws52 effective before 2006, is not envisaged in the current Labor Code of
Georgia. However, this obligation is determined in para. 4 of Article 4 of
the European Social Charter. The noted obligation of an employer envisages notifying an employee on termination of agreement within reasonable time before termination. Its purpose is to provide an employee with a
minimum social protection – give him a reasonable time for finding other
alternatives of employment. Giving prior notice is substituted with giving
compensation to an employee53, regulated by para. 3 of Article 38 of the
Civil Code. However, its use in the cases of breach of contract is ruled out.
Therefore, noted paragraph should be formulated in a way that it is harmo50

Lieb, Manfred, Arbeitsrecht, 8. Aufl., 2003, Rn. 359 f;

Compare: similar approach in the German law Schaub, Günter, ArbeitsrechtsHandbuch,
9. Aufl., 2000, S. 521;
51

52
Compare: Article 42² of the Code of Labor Laws (Employer must submit prior notice
to employee at least one month earlier. Employee should confirm in written that he has
received the notice);
53

Compare: Article 11 of ILO C 158.
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nized with para. 4 of the European Social Charter and ILO 1982 Convention on Termination of employment #C 158. More specifically, it should be
determined that obligation to compensate does not apply to cases of gross
breach of contract. Thus, obligation of prior notice envisaged by para. 4 of
Article 4 of the European Social Charter will no longer be the only obligation that applies to similar cases but rather, it will be substituted by the
obligation to compensate, which is more convenient both for an employer
and an employee.

When evaluating lawfulness of an agreement, the Supreme Court of Georgia deems it proper for court to be guided by para. 4 of Article 4 of the European Social Charter, which recognizes an employer’s obligation to notify
employer prior to termination of labor contract. The Court clarifies that
in compliance with para. 2 of the Charter’s Annex, immediate dismissal of
an employee from work (without giving him prior notice) is allowed only
in cases of “serious” violation” of agreement by employer. Interpretation
of the Supreme Court with regard to application of para. 4, Article 4 of the
Charter together with para. 2 of the Annex should be endorsed and type
and gravity of violation that resulted in immediate dismissal of an employee should be determined for every individual case54. Otherwise, it would
be impossible for court to deliver legally substantiated decision.

Breach of contract should essentially violate grounds for agreement in a
way that an employer may not be required to extend term of the agreement even by even a single day55, i.e. when in consideration of objective
circumstances other measures may not apply. For instance, release of secret of an enterprise,56 use of official status for advancing personal interests (by harming interests of an enterprise), misappropriation of funds by
an accountant, etc., which will ultimately and irreversibly result in loss of
confidence in an employee.57

Considering certain circumstances as valid grounds for absolving a party
from an obligation to issue warning and provide prior notice on termination of agreement should be allowed, if it can extend term of relations
between the parties even by a minimum period of time.58 Therefore, industrial necessity, liquidation, bankruptcy or any other similar circumstances
Judgment #as-911-1218-07of the Supreme Court of Georgia, Chamber of Civil,
Entrepreneurial and Bankrupcy Cases, dated June 4, 2008;

54

55
Zivilabteilung des schweizerischen Bundesgerichts, 4C.400/2005/sza Urteil vom 24.
März 2006;
56
57
58

LAG Thüringen, Urt. v. 09.12.2003 – 5 Sa 157/02;

Schliemann, Harald, Das Arbeitsrecht im BGB, 2. Aufl., 2002, S. 828;
Prütting/Wegen/Weinreich, BGB Kommentar, 2006, § 626, Rn. 3-9.
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may not even absolve an employer from the obligation to provide prior
notice on termination of agreement, except for the cases when in consideration of individual circumstances it is impossible to extend the term of
labor relations even by a minimum reasonable period of time.59

The noted stipulations should be contained directly in the Labor Code.
d) Restitution of Initial Condition

Furthermore, it is necessary endorse the interpretation of Court saying
that in compliance with Articles 408 and 409 of the Civil Code of Georgia,
in cases of illegal termination of labor contract, an employer must restitute
employer’s right to labor by means of continuing labor relations with him.
Furthermore, an employer must compensate the amount that an employee
did not receive for the period from dismissal to restitution to work.60
The procedure and preconditions for termination of labor contract should
be comprehensively regulated by the Labor Code norms as follows:

“Termination of agreement by an employer shall be allowed in an event
of a substantial violation of obligation by an employee or in absence of a
valid reason.

In cases of termination of agreement due to violation of obligation, an employer shall provide prior notice to an employee or give him additional
time in consideration of nature of violation. In an event of repeated violation or if additional time expires unsuccessfully, an employer shall be
authorized to terminate agreement.

Employer shall notify an employee within reasonable time about termination of agreement due to violation of obligation or for a valid reason. Time
required for an employee to look for an alternative job shall be deemed as
reasonable.
Obligation to provide prior notice does not apply to cases of gross violation of obligation by an employee.

Termination of labor contract in violation of procedures laid out in this

59
Compare: Adeishvili, Leonide/Kereselidze Davit, Draft of the Labor Code of Georgia and
Some of the Basic Principles of Labor Law of Countries of Continental Europe, Overview
of Georgian Law, 6, #1, 2003, (6), p 24;
60
Judgment of Tbilisi City Court’s Board of Administrative Cases dated May 22, 2007,
which was upheld by the December 12, 2007 judgment of Tbilisi Court of Appeals‘ Board
of Civil Cases and jugment of the Supreme Court of Georgia #as-133-410-08, dated May
2, 2008.
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Article shall be deemed as unlawful and void.” (Void termination of agreement does not produce any legal outcomes and agreement still remains in
force; therefore, in compliance with para. 2 of Article 32, an employer must
compensate for the time of forced delay).
17. Suspension of Labor Relations

Legal outcomes in cases when an employee requests suspension of labor
relations on the grounds regulated by law (maternity leave, for instance)
and employer refuses to grant the request and terminates agreement
should be clarified.
In individual cases employer may refuse to grant employee’s request on
suspension of labor agreement on legal grounds (in compliance with para.
3 of Article 36 of the Labor Code) and afterward, he may terminate labor
contract with employee. In such cases, legal right of an employee will be
violated, while an employer will have an opportunity to evade legal norms
prohibiting termination of labor contract during suspension of labor relations. (para. 6 of Article 36 of the Labor Code of Georgia).
In practice, similar cases should be defined as termination of agreement in
violation of legal requirements.

Therefore, if termination of agreement is based on discriminatory grounds
or legitimate grounds for suspension of labor relations is not taken into
consideration, the termination will violate applicable procedure prescribed by law and will be deemed as void under Article 54 of the Civil
Code of Georgia.61 Thus, employer’s right to terminate agreement may be
restricted even when “a valid reason” is evident, if based on the principle
of proportionality such outcome is deemed admissible by judge.

In order to prevent employer from evading applicable law, the following
provision should be inserted in para. 3 of Article 36 of the Labor Code of
Georgia: “in an event of employer’s refusal to suspend labor relations, labor relations shall be deemed suspended for a reasonable period of time.”

Some of the circumstances cited in the grounds for suspension of labor
relations should not result in suspension of labor relations. It may be expedient to refuse suspension of labor relations on concrete grounds, for
instance
Labor relations may not be suspended for
61

• Exercising active electoral rights;

Compare: Prütting/Wegen/Weinreich, BGB Kommentar, 2006, § 612a, Rn. 3.
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• Appearance before examination or pre-trial investigation authorities,
prosecutor’s office or court having been summoned as a witness or an
expert, as well as participation in jury trial as a juror.
• Appearance before relevant agencies having been recruited for mandatory military service, or having been recruited for a military assembly.

The period of absence of employee due to the enumerated reasons shall be
included in the working time and be subject to compensation with regular
wage rate.
18. Role of Labor Unions in Labor Relations

Purpose of labor unions is to protect interests of workers, ensure high
salaries, and decreased working time for them, their involvement in development of employment policy (in the decision-making process), which is
achieved including by means of sector-specific or general collective agreements.62

Labor unions offer legal assistance to workers in cases of labor disputes,
including provision of legal consultations, representation at trials. In cases
of collective labor disputes, trade unions set up a committee responsible
for dispute settlement, utilize collective measures of influence (such as going on a strike, for instance)63.

Under para. 2 of Article 9 of the Law on Labor Unions dated April 2, 1997
trade unions CAN be formed on the initiative of no less than 100 persons.

According to the findings of ILO’s Committee on Freedom of Association
(CFA)64, regulation laid out in para. 9 of Article 2 of the Law on Labor
Unions does not correspond to the standard established by ILO. More specifically, minimum requirement (initiative of 100 persons) for forming a
labor union should be decreased.65
In view of the recommendation, setting up a labor union should be made

62
With regard to the role of labor unions, please see CONCLUSIONS of International
Workers’ Symposium on “The Role of Trade Unions in the Global Economy and the Fight
against Poverty” held in Geneva, on 17th – 21st October, 2005;

For instance, compare draft law of the former Democratic Republic of Germany on
rights of labor unions, $ 17, 19; as well as Article 10 and further Articles of the Law of the
Republic of Belarus on Labor Unions, dated April 22, 1992;

63

64
65

pp 129-131;

Compare the 1948 Convention # 87.
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possible at the initiative of 15-20 persons in order to eliminate artificial
barrier to formation of labor unions.

Findings of CFA released in 2008 also discusses the issue of discrimination. According to the findings, discrimination based on labor union membership should be separately addressed in the Labor Code of Georgia.66

Applicable regulation in the Labor Code of Georgia prohibits discrimination on any grounds. Para. 3 of Article 2 of the Code prohibits any discrimination in labor relations, including based on union membership. It clearly
implies to discrimination based on labor union membership; however, for
ensuring clarity of the issue (in order to avoid wrongful interpretation of
the norm), labor union membership should also be inserted in the list.

Correlation between the law on Labor Unions and the Labor Code of Georgia is wrongfully interpreted in judicial practice. In one of the cases the
Court clarifies that the Labor Code should take precedence over the provisions of the Law on Labor Unions (1997) as a more recent legislation.67
Under para. 2 of Article 1 of the Civil Code of Georgia, in cases of collision
of legal norms, law which is more specific and more recent should take
precedence over the other one. However, the law does not provide for a
clear regulation for resolving an issue when more general but more recent
law conflicts with a specific but older law. With regard to the noted issue,
legal science considers that more recent law should take precedence only
in cases when lawmaker’s will was to broaden the scope of earlier regulations, substitute or regulate them more comprehensively.68 It is disputable
whether aims for adoption of the Labor Code of Georgia included broadening the scope of or regulate more comprehensively regulations contained
in the Law on Labor Unions. In order to avoid any controversies in practice, noted deficiency should be addressed.
19. Evasion of Law

Labor law, as a law for protection, was formed in the interest of ensuring
minimum standards of workers’ rights. For the purpose of restoring equality between parties of legal relations and ensuring fair balance of interests
of parties, by means of imperative norms the State limits freedom of application of private law in private law relations.69
66
67
68

Compare the 1949 Convention # 98;

Compare the June 30, 2008 judgment of Kutaisi Court of Appeals‘ Board of Civil Cases;
See Savigny, System des heutigen römischen Rechts, Band 5, 1841, S. 251;

Compare: Jorbenadze/Akhvlediani/Zoidze/Ninidze/Chanturia, Comments on the Civil
Code of Georgia, Book I, General Provisions of the Civil Code, 1999, p 39.
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The standards of defense are established to the degree necessary for eliminating the threat of abuse of dominant position by employer, i.e. employer
should not have an opportunity to limit employee in a disproportionate
manner.
Labor law relations should not be subject to norms contained by the Civil
Code of Georgia only in cases when standards of protection are envisaged
by the labor law are higher than those prescribed for legal relations under
similar obligations.

Function of court is not to allow evasion of law by employer to the disadvantage of worker’s interests. According to the opinion widespread in German doctrine, any agreement that seems to fall outside the field governed
by the norm but contradicts its spirit and objective is deemed as evasion
of law.70

Regulation of the noted issue in Georgian law may serve to reinforce position of judge.

70

Compare Benecke, Martina, Gesetzesumgehung im Zivilrecht, 2004, S. 208.

